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Court of Appeals of the District of Columbia. 


No. 3495. 

Carl Vicory, Appellant, 
vs. 

Carmelo Totaro et al. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 63966. 

Carl Vicory, Plaintiff, 
vs. 

Carmrlo Totaro, Guiserro Totaro, and Blanche Neff, Clerk of 
the Municipal Court of the District of Columbia, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Petition for Writ of Certiorari. 

Filed July 26, 1920. 

In the Supreme Court of the District of Columbia. 

At Law. 

» i 

No. 63966. 

Carl Vicory, Plaintiff, 
vs. 

Carmelo Totaro, Guiserro Totaro, and Blanche Neff, Clerk of 
the Municipal Court of the District of Columbia, Defendants. 

1. That on the 12th day of July, 1920, in the Landlord and Ten¬ 
ant proceeding No. 187,438, Carmelo Totaro, and Guiserro Totaro, 
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CARL VICORY VS. CARMELO TOTARO ET AL. 


Plaintiffs recovered judgment against Carl Vicory, plaintiff in this 
action, and this said plaintiff noted an appeal to this court and duly 
filed for approval at 11 a. m. July 20, 1920, a proper appeal under¬ 
taking with the Fidelity and Deposit Company of Maryland as 
surety and gave notice that the motion for the approval of said bond 
would be made at 10 a. m., July 23, 1920 service of which notice was 
accepted by Philip Ershler, Esq., attorney for the plaintiff, and he 
stated he would not object to the approval of the bond and when 
the motion for approval was called up on the 23rd the appeal under¬ 
taking was duly approved by one of the judges of the Municipal 
Court. 

2. That at a later hour on July the 23rd, Robert T. Lang served a 
notice a copy of which is herewith filed as Exhibit “A” on the At¬ 
torney for the plaintiff in this cause requesting him to be in the Mu¬ 
nicipal Court at 11 a. m. July 24, 1920; that attorney for this plain¬ 
tiff in the Municipal Court appeared at the hour mentioned in the 

Exhibit “A” and objected to the sufficiency and length of 

2 same and of the right or power of Judge Mattingly to take 
any action in the matter, but the said Judge Mattingly, one 

of the judges of the said Municipal Court, stated that he would mark 
the bond disapproved, notwithstanding that he had approved the 
bond the day previous and he accordingly marked it disapproved 
without any other notice whatever to this plaintiff or his counsel. 

3. That Blanche Neff, Clerk of the Municipal Court of the Dis¬ 
trict of Columbia states that she will not send this appeal to the Su¬ 
preme Court of the District of Columbia in the condition it is now 
in unless the said Supreme Court directs her by a proper writ to do so. 

4. That under the law, as soon as the judge of the Municipal 
Court approved the undertaking on July 23, 1920, the case was au¬ 
tomatically moved into the Supreme Court of the District of Colum¬ 
bia and the Municipal Court had no further jurisdiction over it. 

Wherefore, the premises considered, the plaintiff prays: 

a. That Blanche Neff, Clerk of the Municipal Court of the District 
of Columbia and Carmelo Totaro, Guiserro Totaro, may be made 
parties defendant to this action and required to answer the same. 

b . That a writ of certiorari or an alternative writ of mandamus 
issue directing the said Blanche Neff, Clerk of the Municipal Court 
of the District of Columbia, to transmit forthwith to this Court the 
entire record and all of the papers and documents in the said Land¬ 
lord and Tenant proceedings No. 187,438 to become part of the rec¬ 
ord of this cause. 

c. That this plaintiff be granted his costs including coun- 

3 sel fees. 


RAYMOND M. HUDSON, 

Attorney for Plaintiff. 


CARL VICORY, 

Plaintiff. 


I, Carl Vicory, being first duly sworn, depose and say: that the 
facts set out in the foregoing petition are true to the best of my in¬ 
formation knowledge and belief. 

CARL VICORY. 
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Subscribed and sworn to before me by Carl Vicory in the District 
of Columbia this 24th day of July, 1920. 

JOHN P. CAGE, 

Notary Public, D. C. [seal.] 

Exhibit “A.” 

In the Municipal Court of the District of Columbia. 

L. & T. No. 187,438. 

Carmelo Totaro and Guiserro Totaro, Plaintiffs, 

vs. 

Carl V icory. Defendant. 

To Geo. P. Hart, Esq., Attorney for the above-named defendant : 

You are hereby notified that Judge Robert E. Mattingly, on- of 
th- Judges of the above named Court, told me this morning to notify 
you to be present in his branch of the said Municipal Court, at 
Eleven o’clock A. M. Tomorrow July 24th, 1920 in reference to the 
appeal bond in the above case, kindly be present as requested. 

Respectfully, 

(Signed) ROBERT T. LANG, 

Attorney for Plaintiffs. 

I hereby acknowledge service of the above notice. 

Attorney for Defendant. 

4 Order for Writ of Certiorari. 

******* 

On consideration of the petition of the plaintiff it is ordered by 
the Court this 24th day of July, 1920, that a writ of certiorari issue 
directing Blanche Neff, Clerk of the Municipal Court of the District 
of Columbia to transmit forthwith to the Clerk of this Court the 
entire record with all papers and documents including the appeal 
undertaking, that was filed, in the Landlord and Tenant proceeding 
of Carmelo Totaro, and Guiserro Totaro vs. Carl Vicory, No. 187,- 
438, in the said Municipal Court, and that the same may be made a 
part of the record in this action. 

WALTER I. McCOY, 

Chief Justice. 
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Return to Writ of Certiorari from the Municipal Court. 

Filed July 29, 1920. 

Complaint. 

In the Municipal Court of the District of Columbia, No. 321 John 

Marshall Place. 

No. L. & T. 187,438. 

Carmelo Totaro, Guiseppo Totaro, Plaintiffs, 

vs. 

Carl Vicory, Defendant. 

District of Columbia, To wit: 

Your Complainants Carmelo Totaro and Guiseppo Totaro being 
first duly sworn according to law, state that they are entitled to the 
possession of the premises No. 3159 Mt. Pleasant St., N. W. in the 
City of Washington, located in the District of Columbia, and that 
the same is unlawfully detained from them and held without right 
by the defendant Carl Yicory to whom the complainants had 
5 heretofore rented the said premises as a monthly tenant and 
whose tenancy and estate has been determined by the service 
of a due notice to quit, which notice stated that the premises were 
desired after the 25th day of June 1920 and to vacate on or before 
June 25, 1920. Complainants therefore pray that a Summons be 
issued, commanding the defendant to appear and show cause why 
judgment should not be given against him for the restitution of the 
possession of said premises, and costs of this suit. 

CARMELO TOTARO 
GUISEPPO TOTARO 

P. ERSHLER, 

A tty. for Plffs. 


Subscribed severally and sworn to before me this 28th dav of 
June, A. D. 1920. 

[seal.] 


C. LARIMORE KEELEY, [seal.] 
Notary Public, D. C. 
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Summons. 

In the Municipal Court of the District of Columbia. 

No. L. & T. —. 


Carmelo Totaro, Guiseppo Totaro, Plaintiffs, 

vs. 

Carl Vicory, Defendant. 


The President of the United States to the defendant, Carl Yicory, 
Greeting: 

You are hereby summoned to appear in this Court on the 12 day 
of Jul. A. D. 1920, at 10 o’clock A. M., to answer the plaintiff’s 
complaint and show cause why judgment should not be given against 
you for the restitution of the possession of the premises described in 
the complaint under oath filed herein by said plaintiff and costs of 
this suit, and in case of your failure so to appear and answer, 
6 the suit will be proceeded with as in case of default. . 


Witness the Honorable 
1920, A. D. 19—. 


Judges of said Court this day of Jun. 29 

BLANCHE NEFF, [seal.] 

Clerk, 

By R. H. ROLLINS, 

Assistant Clerk. 


Marshal’s Return. 


Summoned as within directed. 


6/29/20. 

MAURICE SPLAIN, 

U. S. Marshal, 
ByE. A. MoLAUGHLIN, 

Deputy Marshal. 


Judgment. 

July 12, 1920. 

Judgment for plaintiff for possession of the within described 
premises with costs. 

EDW. B. KIMBALL, 

Judge. 

Deft, present (Appeal Noted). 
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Notice of Appeal. 

In the Municipal Court of the District of Columbia, No. 321 John 

Marshall Place. 

No. 187,438. 

Carmelo Totaro, Guiserro Totaro, Plaintiffs, 

vs. 

Carl Vicory, Defendant. 


To P. Ershler, Esq., 

Attorney for Plaintiff: 

You are hereby notified that I this Fifteenth day of July A. D. 
1920 note an appeal from the judgment rendered in the 
7 above-entitled cause, and that I shall on the Nineteenth day 
of July A. D. 1920, at the hour of 10 o’clock A. M., at the 
office of the Clerk of Said Court, offer Fidelity & Deposit Co., of 
Md. Woodward Building, as surety on the undertaking to be entered 
into herein. 

CARY VICORY. 

GEO. P. HART, 
Attorney- for -. 

1003 Continental Trust Bldg. 


Undertaking on Appeal . 

In the Municipal Court of the District of Columbia. 

No. #187,438. 

Carmelo Totaro & Guiserro Totaro, Plaintiff-, 

vs. 

Carl Vicory, Defendant. 

The defendant desiring to appeal from the judgment of the said 
court rendered against him in the above-entitled cause on the 12th 
day of July, 1920, to the Supreme Court of the District of Columbia, 
and Fidelity and Deposit Company of Maryland, his surety, hereby 
appearing and submitting to the jurisdiction of the said Supreme 
Court of the District of Columbia, undertake jointly and severally to 
abide by and pay the said judgment if it shall be affirmed, together 
with the costs of the appeal, and all intervening damages to the 
leased property, and compensation for the use and occupation thereof 
from the date of the said judgment to the date of its affirmance, 
which said judgment, if affirmed, may be rendered against them by 
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said appellate court jointly, or either of them separately, in this 
case, for the amount of the judgment so affirmed and the interven¬ 
ing damages, compensation and costs aforesaid. 

8 Signed this 20th day of July A. D. 1920. 

CARL VICORY. 

FIDELITY AND DEPOSIT COMPANY 
OF MARYLAND, 

By GEORGE H. PRICE, [seal.] 

Attorney in Fact. 

Witness: 

GEO. P. HART. 

Approved July 23 A. D. 1920. 

ROBT. E. MATTINGLY, 

Judge. 

Disapproved. 

ROBT. E. MATTINGLY, 

Judge. 

July 24/20. 

(In pencil:) Sub. for approval 7/20/20 before noon. G. C. A. 

Jul. 20, 1920. 

I hereby certify that the Fidelity and Deposit Company of Mary¬ 
land, the Corporation surety hereon, is duly authorized by the Secre¬ 
tary of the Treasury to do business in the District of Columbia, and 
that Geo. H. Price, 209 Riggs Building, is the duly constituted 
process agent of said corporation. 

BLANCHE NEFF, 

Clerk, M. C. D. C. 

In the Municipal Court of the District of Columbia. 

#187,438. 

Carmelo Totoro and Guiseppo Totoro, Plaintiffs, 


vs. 

Carl Vicory. 


If this bond is submitted for approval of any Justice of this Court 
I desire an opportunity to oppose such approval for two important 
and meritorious grounds, in my judgment. 

ROBT. T. LANG, 
Attorney for Plaintiff. 
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In the Municipal Court of the District of Columbia. 

No. 187,438. 

Carmelo Totaro, Guiserro Totaro, Plaintiffs, 

vs. 

Carl Vicory, Defendant. 


To P. Ershler, Esq., 

Attorney for Plaintiff. 

9 You are hereby notified that I this 16th day of July A. D. 

1920 note an appeal from the judgment rendered in the above- 
entitled cause, and that I shall on the Twentieth day of July, A. D., 
1920, at the hour of 10 o’clock A. M. at the office of the Clerk of 
said Court, offer Fidelity & Deposit Company of Maryland, Residence 
No. Woodward Building as surety on the undertaking to be entered 
into herein. 

By reason of an error in the heading of the bond submitted accord¬ 
ing to the above notice and the correction made in said title heading, 
you are hereby further notified that I shall, on Friday, July the 
23rd, at 10 A. M . ask the Judge presiding in the Landlord and Ten¬ 
ant, a branch of the Municipal Court, or one of the Justices of said 
Court to approve the said submitted bond, this July the 20th, 1920. 

GEO. P. HART, 
Attorney for Defendant . 

1003 Continental Trust Bldg. 

Received July 21/20. 

P. ERSHLER. 


Affidavit. 

In the Municipal Court of the District of Columbia, 321 John Mar¬ 
shall Place. 

No. 187,438. 

Carmelo Totoro & Guesseppo Totora, Complainants, 

vs. 

Carl Vicory, Defendant. 

District of Columbia, ss: 

I, Matilda Totoro, being first duly sworn, deposes and says that she 
is the daughter of the complainants in the above-entitled cause, and 
makes this affidavit pursuant to the provisions of Sec. 300 of the 
Soldiers’ and Sailors’ Civil Relief Act; that he has caused a careful 
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investigation to be made to ascertain whether or not the above-named 
defendant is in the military service of the United States, and 
10 whether or not the premises described herein are occupied 
chiefly for dwelling purposes by the wife, children or other 
dependents of a person in said military service; and that as a result 
of said investigation affiant does hereby state as follows: (1) That the 
defendant is not in the military service, and (2) That said premises 
are not occupied chiefly for dwelling purposes by the wife, children, 
or other dependents of a person in military service. 

MATILDA TOTORO. 

Subscribed and sworn to before me this 24th day of July 1920. 
[seal.] SAML. W. COCKRELL, 

Notary Public, D. C. 

(1) Here state: 

(a) That the defendant is not in the military service; 

( b ) That the defendant is in the military service; or 

(c) That the plaintiff is not able to determine whether or not de¬ 
fendant is in the military service. 

(2) Here state: 

(a) That said premises are occupied chiefly for dwelling purposes 
by the wife, children or other dependents of a person in military 
service; 

(b) That said premises are not occupied chiefly for dwelling pur¬ 
poses by the wife, children or other dependents of a person in military 
service; or 

(c) That affiant has been unable to ascertain whether or not the 
said premises are so occupied. 

Note. —If (b) is followed, set forth facts showing whether the 
ability of the tenant to pay the agreed rent is or is not materially 
affected by reason of such military service. 

If it is sought to obtain writ to dispossess tenant of premises for 
which the rent agreed to be paid does exceed $50 per month, file 
affidavit setting forth said fact. 


10 


CARL VICORY VS. CARMELO TOTARO ET AL. 


11 In the Municipal Court of the District of Columbia, the 26th 

Day of July, 1920. 

No. 187,438. 

Carmelo Totora and Guisseppo Totara, Plaintiffs, 

vs. 

Carl Vicory, Defendant. 


The Clerk of said Court will issue a writ of Restitution for premises 
No. 3159 Mt. Pleasant Street N. \V., in the City of Washington, D. C. 

ROBT. T. LANG, 
Attorney for Plaintiffs. 
P.N. 


9:45 A. M. 

(In pencil:) Doyle. 


Certificate of Municipal Court on Appeal. 

In the Municipal Court of the District of Columbia. 


L. & T. No. 187,438. 


Carmelo Totoro and Guiseppe Totoro, Plaintiffs, 


vs. 

Carl Vicory, Defendant. 
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For Possession. 


Date. 


1920. 

June 29th. 


tt 

tt 

July 12th. 

tt 

20th. 

tt 

tt 

tt 

22nd. 

tt 

23rd. 

tt 

tt 

24th. 

tt 


Proceedings. 

Plaintiffs’ attorneys—P. Ershler and R. T. Lang. 

Defendant’s attorney—G. P. Hart and R. Hudson. 

Sworn complaint filed. Summons and copy issued re¬ 
turnable July 12—10 A. M. 

Summons returned, “summoned as within directed.” 

Judgment for plaintiff for possession of the within de¬ 
scribed premises and costs. Defendant present. Ap¬ 
peal noted. 

Appeal, notice of, filed. Set for July 19—10 A. M. 

Appeal, undertaking on, submitted for approval and 
filed. 

Notice filed by plaintiffs’ attorney. 

Appeal, undertaking on, with Fidelity & Deposit Co. of 
M‘d., surety, approved. 

Notice filed by defendant. 

Appeal, undertaking on, disapproved by Judge. 
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“ 26th. Certiorari, writ of, received and filed. (10:35 A. M.) 

“ “ Military affidavit filed. 

Order for restitution issued by plaintiff. (9:45 A. M.) 

District of Columbia, ss: 

The Honorable Judges of the Municipal Court, D. C., by virtue of 
the annexed writ, to said court delivered, do hereby certify the record 
and proceedings in the suit in the writ mentioned, unto the Supreme 
Court of the District of Columbia, together with all things touching 
the same, as fully and wholly as the same are now pending before 
said Municipal Court. 

Witness the Honorable Judges of said Court, this 29th day of July, 
A. D. 1920. 

BLANCHE NEFF, 

Clcr k 

Costs paid by Plaintiff, $1.85. 

Costs paid by Defendant, $1.50 

Writ of Certiorari. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 63966. 

Carl Vicory 
vs. 

Blanch Neff, Clerk of M. C. 

Certiorari. 

The President of the United States to the Municipal Court of the 
District of Columbia, Blanch Neff, Clerk of the Manicipal Court, 
D. C., Greeting: 

For sufficient reasons shown by the petition in this case you are 
hereby commanded to certify and send to this Court, immediately, 
your proceedings in the cause of Carl Vicory vs. Carmelo Totaro et al. 

with all things touching the same, as fully and entirely as it 
13 remains before you, by whatsoever names the parties may be 
called in said proceedings, together with this w T rit, that said 
Court may cause to be done what of right ought to be done in the 
premises. 

Witness, the Honorable Walter I. McCoy, Chief Justice of said 
Court, the 26 day of July, A. D. 1920. 

MORGAN H. BEACH, 

[seal.] Clerk. 

By ALF G. BUHRMAN, 

Assistant Clerk . 
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Motion to Quash Writ of Certiorari. 

Filed August 6, 1920. 

******* 

Now come the defendants in the above entitled cause and move 
the Court to quash the writ of certiorari heretofore issued to plaintiff 
herein, and for reasons therefor show to the Court: 

( 22 ) 

1. That Rule 20 of the Supreme Court of the District of Columbia 
forbids the hearing of a petition or application for a writ of man¬ 
damus or certiorari, or other writs mentioned, until the petition 
therefor has been filed and docketed. 

That the order for the writ of certiorari issued in this cause is 
dated July 24, 1920, and so appears on the minutes of the Clerk, 
Book 70, at page 60, while the petition was not filed and docketed 
in the office of the Clerk of the Supreme Court of the District of 
Columbia until July 26, 1920. 

2. That the facts set forth in the petition of plaintiff herein, if 

true, do not constitute grounds sufficient to give this Court 

14 jurisdiction to issue the writ of certiorari as applied for in 
this case. 

3. That the jurisdiction of the Municipal Court was final and 
conclusive and the only way to bring the cause to this Court from 
said Municipal Court, if defendant then thought himself aggrieved 
by the judgment rendered by Judge Kimball on July 12, 1920, was 
by appeal as provided in Secs. 30 and 31 of the Code of Laws of the 
District of Columbia. 

4. That the undertaking on appeal submitted for approval on be¬ 
half of Carl Vickory, the defendant in this cause, in the Municipal 
Court, and presented to Judge Geo. C. Aukam, one of the Judges of 
said Court, before noon July 20, 1920, was not a proper undertaking 
on appeal, as required by law, and approval thereof was refused. No 
undertaking on appeal could thereafter be offered for approval, 
as the time limit allowed by law expired at noon July 20, 1920. 

5. That the undertaking offered to Judge Kimball and Judge 
Mattingly in turn July 23, 1920, was too late, and the approval 
of said undertaking on July 23, 1920, by Judge Mattingly was ob¬ 
tained by Mr. Geo. P. Hart, by reason of his concealing from said 
Judge Mattingly certain facts, particularly that the notice of Robt. 
T. Lang, Esq., was filed with the papers that he desired to be heard 
in opposition to approval of undertaking on appeal, that Judge Kim¬ 
ball had that same morning refused to approve it; and, further, that 
Judge Aukam had refused to approve the undertaking offered on 
July 20, 1920, and he, Judge Mattingly, did not notice that the 
six days allowed by law had expired. 

6. That P. Ershler, Esq., was not in fact the attorney for the 

plaintiffs, Tot ora et al., on July 21,1920, but even had he been 

15 the notice received by him July 21, 1920, that the motion 
for approval of said bond would be made July 23, 1920, at 
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10 A. M., did not allow the two clear days’ notice required by Rule 

15 of the said Municipal Court and no waiver of said notice in writ¬ 
ing by either said P. Ershler, the plaintiff in the cause, nor Robt. T. 
Lang, Esq., their attorney, was filed as required. 

7. That the affidavit of Carl Vickory to the petition for the writ 
of certiorari does not state that he has personal knowledge of any 
of the alleged facts mentioned therein, but simply “that the facts 
set out in the foregoing petition are true to the best of my informa¬ 
tion and belief.” This is not sufficient, as any stranger to the entire 
proceeding could have made the same affidavit with equal force; 
in fact, Carl Vickory was not present when matters set forth in the 
petition occurred. 

8. That a writ of restitution had been ordered, paid for and filed 
at 9:45 July 26, 1920, in the office of the Clerk of the Municipal 
Court of the District of Columbia in case No. 187,438, while the 
writ of certiorari was not served on the said Clerk until 10:35 A. M. 
July 26, 1920. An examination of the transcript of the record of 
the Municipal Court as made by the Clerk is misleading in this re¬ 
spect, that the entry of the service of the writ of certiorari precedes 
the entry of the order for the writ of restitution. 

9. That the undertaking on appeal when executed by the Fidelity 
and Deposit Company of Maryland, under seal, in this cause in the 
Court below was signed by them as surety and by T. J. Walsh as 
principal instead of Carl Vickory, the real defendant. 

10. That if plaintiff herein had any remedy at all, it was 

16 a writ of mandamus, and not having any right to the writ 
of certiorari, this motion should be granted and the writ 

quashed. 

ROBT. T. LANG, 
Attorney for Defendants. 


Ravmond M. Hudson, 

Attorney for Carl Vickory: 

Take notice that the aforegoing motion will be for hearing on the 
10th of August, 1920, or as soon thereafter as counsel may be 
heard. 

ROBT. T. LANG, 
Attorney for Carmelo Totora et al. 


1 hereby accept service of the above motion this — day of August, 
1920. 


t 

Attorney for Plaintiff. 



14 


CARL VICORY VS. CARMELO TOTARO ET AL. 


Affidavit of Robt. T. Lang. 

Filed September 27, 1920. 

******* 

District of Columbia, 

City of Washington, ss: 

That a notice that I desired to be heard in opposition to the 
approval of any undertaking on appeal was filed July 22, 1920, with 
the Clerk of the Municipal Court, and on July 23, 1920, I was in the 
Landlord and Tenant Division of the Municipal Court about an hour. 

Later that morning I learned that Judge Robt. E. Mattingly had 
approved the three undertakings, one of which was the one offered 
in the above cause. Immediately thereafter I saw Judge Mattingly, 
and he told me that Mr. George P. Hart had shortly before 

17 (hat time presented three undertakings on appeal, and that 
Mr. Hart had not called his attention to the notice of my de¬ 
sire to oppose the approval of said undertaking on appeal, nor had be 
been advised that Judge Edward B. Kimball, the Judge then presid¬ 
ing in Part I (landlord and Tenant) of the said Municipal Court, 
had that same morning refused to approve the three undertakings 
on appeal. 

That Judge Mattingly requested that Mr. Geo. P. Hart be notified 
to be present before him the next day at 11 A. M. Due notice was 
served on Mr. Hart and he was present the next day, also Mr. Roger 
J. Whitford, attorney for plaintiff in one of the cases involved, and 
Mr. Samuel W. Cockrell. 

That statements were then made by all parties as to wdiat had 
occurred before Judges Aukam and Kimball. Judge Mattingly 
then sent a request to Judge Kimball that he come up to the Court 
in which he was presiding. 

That Judge Kimball did come to the Court, and the whole matter 
was gone over, and he stated that he had refused to approve the 
undertakings then under consideration the day before, and that he 
would not approve them at that time. 

That thereupon Judge Mattingly stated that he would not have 
approved said undertakings the day before if he had known then 
what he had just learned, and that he would cancel his approval, 
and did so by writing on the undertaking “Disapproved July 24, 
1920, Robt, E. Mattingly, Judge,” and gave instructions that the 
Clerk be told not to send the cases up on appeal. 

That I saw Judge Geo. C. Aukam July 26th and he told me 

18 that he had refused to approve the undertakings on appeal on 
July 20, 1920. 

That a writ of restitution in this cause was ordered paid for and 
filed at 9:45 A. M. July 26, 1920, nearly an hour before the writ 
of certiorari had been served on the Clerk of the Municipal Court, 
the time of sendee being recorded as 10:35 A. M. July 26, 1920. 

That the minutes of the Clerk of the Supreme Court show that the 
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order for the issue of the writ of certiorari was signed before the peti¬ 
tion for the writ had been filed and docketed. 

ROBT. T. LANG. 


Subscribed and sworn to before me. this 6th day of August, A. D. 
1920. 

[seal.] SAML. W. COCKRELL, 

Notary Public, D. C. 


Affidavit of Samuel W. Cockrell. 

Filed September 27, 1920. 

* * * * * - * * 

I, Samuel W. Cockrell, being first duly sworn according to law, 
depose and say that I have read the affidavit of Robt. T. Lang, 
Esquire, attorney for Carmelo Totora et al., the defendants in the 
above entitled cause, and that of my personal knowledge I know the 
statements of fact set forth therein to be true. 

Further, on oath, I say that I personally filed with the Clerk of the 
Court on the morning of July 22, 1920, the notice of Mr. Robt. T. 
Lang, requesting to be heard in opposition to any request for approval 
of a bond in the Vickory case. That later I saw all of the papers in the 

Vickory case and the said notice was securely fastened in 
19 its proper place as the next paper on top of the bond. 

That on the morning of the 23d, about 10 o'clock, I again 
asked the assistant clerk to let me see the papers in the case and he 
told me that Mr. Hart had them and read the notice and was looking 
for Mr. Lang or me. I went out and looked around the building, 
but could not find Mr. Hart. I returned to the Clerk’s office and 
was told when I got there that Mr. Hart had just been in and re¬ 
turned the bonds with Judge Mattingly’s approval. I then located 
Mr. Lang, who was in the Landlord and Tenant part, and I told him 
\yhat I had learned and Mr. Lang and I then went to see Judge Mat¬ 
tingly and Mr. Lang explained to Judge Mattingly what had 
occurred 

SAML. W. COCKRELL. 

Subscribed and sworn to before me, this 6th day of August, 1920. 
[seal. ROBERT T. LANG, 

Notary Public, D. C. 

Affidavit of George P. Hart. 

Filed October 22, 1920. 

* ***** * 

George P. Hart, being duly sworn, deposes and says: 

1. That he represented the plaintiff above, in an action in the 
Municipal Court wherein he was defendant and Carmelo Totora and 
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Guisserre Tot ora were plaintiffs, wherein judgment was rendered 
against the defendant therein, and plaintiff herein, and appeal was 
noted in open court by the defendant ; and that affiant presented an 
undertaking on appeal to operate as a supersedeas, with the 

20 Fidelity and Deposit Company of Maryland as surety, within 
the six days provided by law in such cases, to Judge Edward 

B. Kimball, then presiding in the landlord and tenant branch of that 
court, for approval, and the said judge being then engaged in the 
hearing of a case, directed me to take it before some other judge in 
that court; whereupon, I at once proceeded to the court room pre¬ 
sided over by Judge George C. Aukum, who endorsed on the said 
undertaking on appeal, “received for approval,” and within the time 
provided by law, with the direction that two days’ notice be given to 
the plaintiffs therein, which I did, and I filed same immediately 
with the Clerk of said court; and, thereafter, according to the said 
notice so given, T proceeded to the office of the said Judge Aukum, 
and finding that he was not then in the city, I presented said under¬ 
taking to Judge Edward B. Kimball, who being at the time busy, 
trying a case, asked me again to take it before some other judge; 1 
found Judge Robert E. Mattingly in his office and presented the said 
undertaking on appeal to him for approval; and he did approve 
the same, after a representative of the Bonding Company, surety in 
the said undertaking, identified the said undertaking as the same 
executed by the said Bonding Company, and I immediately again 
filed the same with the clerk of the said Municipal Court, 

2. The day following the filing of said bond, I received a note from 
Mr. Robert T. Lang, advising me that Judge Mattingly wished me 
at his office the following morning. I called on Judge Mattingly 
and found that the said Lang had protested against the approval of 
the bond, whereupon the said Judge Mattingly after an informal 
statement of said Lang undertook to withdraw his approval 

21 of the said undertaking. 

3. P. Ershler, Esq., was attorney for the plaintiff in that 
said action, and agreed to the approval of the undertaking on appeal; 
and I knew nothing of the said Robert T. Lang as attorney for the 
plaintiff therein. It is not true that I concealed anything from 
Judge Mattingly in reference to the approval of the undertaking as 
alleged by the said Robert T. Lang. 

GEO. P. HART. 

Subscribed and sworn to before me this 21st day of October, 1920. 
[seal.] HUGH W. BARR, 

Notary Public. 

Affidavit of Judge Robert E. Mattingly. 

Filed October 26, 1920. 

* ***** * 

Robert E. Mattingly, on oath says that he is one of the Judges of 
the Municipal Court of the District of Columbia, that he was holding 
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Court July 23rd, 1920, in the forenoon, and that Mr. Geo. P. Hart, 
representing three defendants in Landlord and Tenant cases, pre¬ 
sented three undertakings on appeal, the surety being an approved 
Bonding Co., there was no one present to oppose the approval, and I 
marked them approved, shortly thereafter the same morning Mr. 
Robt. Lang, attorney for plaintiffs in the case of Totora et al., vs. 
Vicory, called on me and showed me the notice filed with the papers 
in the case on the 22nd of July, that he desired to be heard in oppo¬ 
sition to the approval of the undertaking on appeal in the 
22 Vicory case. I had not seen the notice until then, Mr. Geo. 

P. Hart did not call my attention to it in any way, I then re¬ 
quested Mr. Lang to notify Mr. Hart to be present before me the next 
morning at 11:00 A. M., at which time there were present Mr. Roger 
J. Whitford, on behalf of Mr. Sefton Darr, Mr. Robt. T. Lang, Mr. 
Geo. P. Hart and Mr. Sam’l W. Cockrell, I then learned that Judge 
Kimball had refused to approve the bond the day before, and I sent 
a request that he come up to the room where we were, which he did 
immediately, and the whole matter was gone over thoroughly—the 
fact was shown to be that Judge Kimball, had the day before, July 
23rd, 1920, refused to approve the bonds then before us. 

Judge Kimball stated that he had refused to approve them yester¬ 
day and that he would not approve them then, I was convinced that 
a mistake had been made and I announced that I would cancel my 
approval of these undertakings on appeal; Mr. Geo. P. Hart objected 
strenuously, but I told him that I would disapprove the bonds which 
I did and stated to Mr. Hart that he could mandamus me if he so 
desired.” 

I would not have thought of considering the question of approval 
of the undertakings on appeal in question, had I known the facts 
in the first instance. 

ROBT. E. MATTINGLY. 


Subscribed and sworn to before me this 25th day of October A. D. 
1920. 


BLANCHE NEFF, 
Notary Public, D. C. [seal.] 


23 Affidavit of Judge Edward B. Kimball. 

\ 

Filed October 26, 1920. 

******* 

Edward B. Kimball, being duly sworn, deposes and says: 

That I am one of the Judges of the Municipal Court of the District 
of Columbia, in the case of Totora et al., vs. Carl Vicory, a Landlord 
and Tenant proceeding, No. 187438, judgment was rendered by me 
against the defendant, July 12, 1920—Mr. Geo. P. Hart represented 
the defendant. 

There were three appeal bonds offered to me for approval, July 
23rd, 1920, Mr. Sefton Darr, attorney for plaintiff in the case of 
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Stewart vs. Walsh, opposed the approval on behalf of his client, I 
refused to approve the three undertakings on appeal. 

July 24th, 1920, I was requested to go to the court room in 
which Judge Robt. E. Mattingly was presiding—on arrival, Judge 
Mattingly asked me to preside, l found present, Mr. Roger J. Whit- 
ford, who represented Mr. Sefton Darr, Mr. Geo. P. Hart, Mr. Robt. 
T. Lang and Mr. Sam’l W. Cockrell, my attention was called to the 
undertakings on appeal in the case of Stewart vs. Walsh and Totora 
et al., vs. Yicory, both of which bonds I had the day before refused 
to approve. I stated that I had refused to approve the bonds the 
day before and that I would not approve them then—Mr. Lang 
called my attention to the notice on file in the Vicory case, that he 
as attorney for the plaintiffs in that case had desired to be heard 
in opposition to the approval of the undertaking on appeal, but that 
notice had not been called to mv attention by Mr. Geo. P. Hart 
on July 23rd. 

That Judge Robt. E. Mattingly stated that he did not 

24 know that the bonds had been submitted to me for approval 
the day before, and he announced after he had resumed 

charge, that he would cancel his approval and advised Mr. Hart, 
that he could Mandamus him, if he so desired. 

EDWARD B. KIMBALL. 

Subscribed and sworn to before me this 25 day of October, 1910. 

BLANCHE NEFF, 

Notary Public, D. C. [seal.] 

Affidavit of Robt. T. Lang. 

Filed October 26, 1920. 

******* 

Robert T. Lang, being first duly sworn, deposes and says: 

That he represented Carmelo Totora and Guiserro Totora the 
plaintiffs in the case against Carl Yicory, on July 22nd, 1920, that 
a notice was filed with the Clerk of Court that day and was in the 
papers on file in the Municipal Court the morning of the 23rd, that 
he was advised that Mr. Geo. P. Hart read that notice before he 
presented the undertaking on Appeal to Judge Kimball, July 23rd, 
for approval. 

That at the hearing July 24th, Judge Kimball stated he had 
refused to approve the undertaking on appeal in the Vicory case 
the day before, and that he would not approve it then. 

That the notice mentioned in the affidavit of Mr. Geo. P. Hart, 
advising him that Judge Mattingly desired to see him at his court, 
at 11 A. M. July 24th, 1920, was in fact served on said Geo. P. 
Hart, July 23rd, 1920, as shown by the record, and is so 

25 admitted in the petition for the writ of certiorari, and Mr. 
Hart appeared before Judge Robt. E. Mattingly July 24th, 

1920, and a full hearing was had, Judge Kimball being present, 
and Judge Mattingly did cancel his approval of said bond. 
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That the notice on file July 22nd > with the papers in the Vicory 
case, was notice to Mr. Hart, that I then represented the plaintiffs 
and desired to be heard in opposition to the approval of the under¬ 
taking on appeal, and Judge Mattingly in particular claimed that 
Mr. Hart did not call his attention to the notice, nor to the fact 
that Judge Kimball had that same morning refused to approve the 
Vicory bond, no denial was made by Mr. Hart, July 24th, before 
both Judge Kimball and Judge Mattingly, that approval of this 
Vicory bond and two others, had been refused by Judge Kimball 
the morning previous, viz., July 23rd, 1920. 

ROBT. T. LANG. 

Subscribed and sworn to before me this 25th Day of October, 
1920. 

[seal.] SAML. W. COCKRELL, 

Notary Public, D. C. 

Amendment to Motion to Quash Writ of Certiorari. 

I 

Filed November 12, 1920. 

******* 

Permission having been granted by the Court Oct. 22, 1920, to 
amend the first paragraph of the Motion to Quash, the said motion 
to quash is hereby amended to show as follows: 

Now comes the defendants in the above entitled cause and 
26 appearing specially and for no other purpose, move the court 
to quash the writ of certiorari heretofore issued to plaintiff 
herein, and for reasons therefor, show to the court: 

And that the number of the rule in question be changed from 
20 to 22 in No. 1 of the grounds of said motion. 

ROBT. T. LANG, 
Attorney for Defendants. 

v 

i 

Motion for Alias Writ . 

< 

Filed November 23, 1920. 

******* 

Now comes the plaintiff and moves the court — issue an alias writ 
of certiorari in the above entitled action. 

RAYMOND M. HUDSON, 

Attorney for Plaintiff. 

To defendant: 

Take notice that I will call up the above motion at 10 A. M., 
Wednesday, November 24, 1920 before Mr. Justice Siddons. 

RAYMOND M. HUDSON, 

Attorney for Plaintiff. 
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Supreme Court of the District of Columbia. 

Wednesday, November 24th, 1920. 

Session resumed pursuant to adjournment, Hon. F. L. Siddons, 
Justice presiding. 

5|C SjC Jfi 3(C 4 s ♦ 

Come now the parties hereto by their respective attorneys of rec¬ 
ord and thereupon plaintiff’s motion for leave to have an 
27 alias writ of certiorari issue and defendants’ motion to quash 
the writ of certiorari issued herein to the Municipal Court 
on the 26th day of July, 1920, being considered, the motion for 
an alias writ is denied and the motion to quash is granted. Where¬ 
upon, the said writ of certiorari issued July 26th 1920, is hereby 
quashed, the petition dismissed and the papers constituting the 
return of said Municipal Court, are hereby ordered remanded to 
be proceeded upon according to law. Further it is considered that 
the defendants recover of petitioner their costs of defense to be 
taxed by the clerk and have execution thereof. From the fore¬ 
going, the petitioner by his said attorney in open court, notes an 
appeal to the Court of Appeals; whereupon, the maximum for an 
undertaking to operate as a supersedeas is hereby fixed in the sum 
of Six Hundred Dollars. 


* Memorandum. 

November 24, 1920.—Undertaking as Supersedeas approved and 
filed. 


Stipulation. 

Filed January 3, 1921. 

* * * * * * * 

It is stipulated and agreed between counsel for the Plaintiff and 
counsel for the Defendants, which is made part of the record, that 
the hearing on the Motion to quash the common law writ of Cer¬ 
tiorari, on the ground that the petition therefor had not been filed 
and docketed, before the Order for the writ had been signed, as 
required by Rule 22 of the Supreme Court of the District 
28 of Columbia, was heard by Mr. Justice Siddons, by request 
of Mr. Chief Justice McCoy who had signed the order for 
the writ. 

That at the hearing before Mr. Justice Siddons, the appearance of 
the Defendants on this point was Special —That it was agreed be¬ 
tween counsel, that the order for the writ was prepared and dated 
on Saturday July 24th, 1920, and taken that evening to the residence 
of Mr. Chief Justice McCoy, before the petition therefor had been 
filed and docketed, but that he could not be seen, and it was taken 
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there again the next afternoon, but counsel for plaintiff was advised 
that the order could not be signed on Sunday, the papers were left 
and the order for the writ of certiorari was signed by Mr. Chief 
Justice McCoy Monday morning, July 26, 1920, at about 8.15 A. M. 
and before the petition for the writ had been filed and docketed, in 
the office of the Clerk of the Supreme Court of the District of 
Columbia. 

RAYMOND M. HUDSON, 

Attorney for Plaintiff. 

ROBT. T. LANG, 

Attorney for Defendants. 

Assignments of Error. 

Filed January 3, 1921. 

******* 

The Plaintiff makes the following Assignments of Errors: 

1. The Court erred in quashing the writ, as the filing of the Affi¬ 
davits by the Plaintiff was a general appearance and a waiver as 
they raised an issue of fact. 

2. The Court erred in quashing the writ as Rule 22 of the 
29 Supreme Court of the District of Columbia left to the discre¬ 
tion of the Justice to whom a Petition was presented to require 
filing and docketing of same before he would consider the Petition; 
as the Chief Justice here exercised his discretion and did not require 
the previous filing and docketing of the Petition no one else can com¬ 
plain. 

3. The Court erred in quashing the writ as Rule 22 was not abused 
by counsel or the Plaintiff. 

4. The Court erred in denying the Plaintiff’s Motion for an alias 
writ applied for on the hearing of the Motion to Quash. 

RAYMOND M. HUDSON, 

Attorney for the Plaintiff. 

Plaintiff's Designation of Record. 

Filed January 3, 1921. 

******* 

Now comes the Plaintiff and directs the Clerk to copy into the 
transcript on the appeal to the Court of Appeals the following parts 
of the record in the above cause: 

• 

1. Petition and Exhibits. 

2. The return of Blanche Neff, Clerk, with the Municipal Court 
record attached. 

3. Defendants’ Affidavits and Motion. 

4. Chief Justice McCoy’s memorandum. 

5. Plaintiff’s Motion for alias writ. 
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6. Stipulation of counsel. 

7. Orders. 

8. Assignments of Errors. 

0. Plaintiff’s affidavits. 

RAYMOND M. HUDSON, 

Attorney for the Plaintiff. 

30 To Robert P. Lang, 

Attorney for the Defendant-: 

Take notice that on Monday, January 3rd, 1921, I will appeal to 
the Clerk of the Supreme Court of the District of Columbia for a 
transcript of the record in the above cause in accordance with the 
above Designation of the Record and the attached Assignments of 
F rrors 

RAYMOND M. HUDSON, 

Attorney for Plaintiff. 


Notice of Objection to Plaintiff's Designation of Record. 

Filed January 5, 1921. 

i/ / 

******* 

The defendants object to the following designated numbers being 
included in the transcript on appeal to the Court of Appeals. 

No. 1. Petition and exhibits. 

2. The return of Blanche Neff, Clerk, with the Municipal 

Court record attached. 

3. Defendants’ affidavits, and so much of the Motion as is not 

included in the designation as asked for by the defend¬ 
ants. 

4. Chief Justice McCoy’s memorandum. No such memo¬ 

randum in this case. 

5. Plaintiff’s Motion for alias writ. This was not filed until 

after Motion to quash the writ had been granted by the 
court. 

8. Assignments of errors, as stated. 

9. Plaintiff’s affidavits. No affidavits were in fact considered 

by the court in considering the application of Rule 22 
of the Supreme Court, to the issuance of a common law 
writ of certiorari, before the petition therefor has been 
filed and docketed. 

ROBT. T. LANG, 
Attorney for the Defendants. 
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31 Defendants Designation of Record. 

\ 

Filed January 5, 1921. 

******* 

Now comes the Defendants by Robt. T. Lang, Attorney, and directs 
the Clerk to copy into the transcript on appeal to the Court of Ap¬ 
peals the following parts of the record in the above cause. 

1. Order for the writ of certiorari. 

2. The first paragraph of the Motion to quash the writ of certiorari, 
as amended. 

3. Number One, of the Motion to Quash the writ of certiorari, as 
amended. 

(The amendment having been filed Nov. 12, 1920.) 

ROBT. T. LANG, 
Attorney for Defendants. 


Memorandum. 


January 3, 1921.—Time to file transcript of record extended to 
and including January 21, 1921. 


32 Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 to 
31, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed copies of which are 
made part of this transcript, in cause No. 63966 at Law, wherein 
Carl Yicory is Plaintiff and Carmelo Totaro et al. are Defendants, 
as the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 17th day of January, 1921. 

[Seal of Supreme Court of the District of Columbia.] 


MORGAN H. BEACH, 

Clerk. 

E. W. 


Endorsed on cover: District of Columbia Supreme Court, No. 3495. 
Carl Vicory, appellant, vs. Carmelo Totaro et al. Court of Appeals, 
District of Columbia. Filed Jan. 21, 1921. Henry W. Hodges, 
clerk. 
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APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA 


Brief of Appellant 


STATEMENT 

This is an appeal from a judgment of the Supreme 
Court quashing and dismissing a common law writ 
of certiorari bringing up from the Municipal Court 
a landlord and tenant case, wherein appellant had 
duly executed in time and the Court had approved 
an appeal undertaking with Fidelity & Deposit Co. 
as surety and thus transferred the appeal to the 
Supreme Court. But the Municipal Court a day or 
two later cancelled and disapproved the appeal 
undertaking, and thereby dismissed the appeal about 
11.30 A. M., Saturday, July 24, 1920 and was pre¬ 
paring to issue a writ of restitution at 9 A. M., 
Monday, July 26th, 1920. 

(2) 
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This petition was filed with Chief Justice McCoy 
late Saturday evening but he postponed it and 
issued the writ at 8.15 A. M. Monday in time for 
it to be filed and served before the Municipal Court 
issued the writ of restitution at 9 A. M. Appellees 
filed a motion to quash and dismiss on the merits 
accompanied by affidavits raising an issue of fact 
which was a general appearance. Later appellees 
filed a special appearance and motion to quash 
claiming that Rule 22 of Supreme Court was violated 
by applying to the Chief Justice for the writ before 
docketing the petition but the latter was impossible 
as the clerk's office was closed, and when it opened 
it would have been too late to prevent the eviction. 

Appellant duly moved for an alias writ of certi¬ 
orari, which was denied, and then the Court quashed 
the writ and dismissed the action for the sole reason 
that the petition was not docketed before the writ 
was signed by Chief Justice McCoy. 

ARGUMENT 

The Court was of opinion that certiorari was the 
proper remedy, and accordingly should not have 
quashed the writ, certainly should not have dis¬ 
missed the action as after a general appearance ap¬ 
pellees could not appear specially. The first appear¬ 
ance waived all defects of filing or docketing. 

When the bond was approved the Municipal Court 
had no further jurisdiction, and the disapproval of 
the bond was an excess of authority remediable by 
certiorari. Degge vs. Hitchcock, 35 Apps. 218; Kane 
vs. State, 70 Md. at 552; 1 G. & J. 196 Williamson 
vs. Camau. 





Rule 22 is intended only to prevent the granting 
and carrying in pocket to trade on, of writs, but it 
leaves it to the discretion of the Justice to require, 
or waive, compliance with the rule in an emergency 
like this, especially as it was not abused; it was 
error to quash the writ and dismiss the action. 

It has been the custom of all the Justices in emer¬ 
gencies to sign the order for the writs before filing 
and docketing of the petition. 

Appellant's motion for an alias writ in this action 
should have been granted: 1 Eng. of PI. & Pr. 669. 

Clearly the Court erred in this case and its judg¬ 
ment should be reviewed, reversed and set aside and 
the cause remanded for further proceedings according 
to law, all of which appellant asks. 

Respectfully submitted, 

RAYMOND M. HUDSON, 
Attorney for Appellant. 
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IN THE 


Court uf Appeals 

OF THE 

DISTRICT OF COLUMBIA 


January Term, 1921 


No. 3495 


Carl Vicory, Appellant, 

• • 


vs. 


Carmelo Totaro, Guisero Totaro and Blanch Neff, 
Clerk of the Municipal Court of the District of Colum¬ 
bia, Appellees. 


STATEMENT 

The appeal in this case is from a judgment of the 
Supreme Court quashing a writ of certiorari and dismiss¬ 
ing the petition therefor, bringing up from the Municipal 
Court a landlord and tenant case wherein judgment had 
been entered July 12, 1920, against appellant, and in which 
no undertaking had been approved within the time required 
by law. 





Mr. George P. Hart, who represented appellant in the 
Municipal Court submitted on July 20, 1920, a purported 
undertaking on appeal for approval, but it was not approved. 
July 23rd, 1920, Mr. Hart presented to the trial judge in 
Landlord and tenant division of the Municipal Court a pur¬ 
ported undertaking on appeal in this cause, but Judge Kim¬ 
ball refused to approve it. This action was binding on all 
of the judges of the Municipal Court, see Act of February 
17th, 1920, D. C. Code constituting the Municipal Court, 
reading as follows: “and the act of each of said judges 
respecting the business of said court shall be deemed and 
taken to be the act of said court.” 

Mr. Hart almost immediately went before Judge Mat¬ 
tingly and obtained his approval of the same undertaking 
on appeal without informing him of the action of Judge 
Kimball in refusing to approve it and did not call his atten¬ 
tion to the notice on file with the papers, that counsel for 
appellees desired to be heard in opposition to any undertak¬ 
ing that might be offered for approval which notice Mr. 
Hart had seen and read. 

Judge Mattingly learned of the facts at the hearing July 
24th, 1920. Judge Kimball and Mr. Hart, counsel for 
appellees and others were present. Judge Kimball after a 
full hearing stated that he had refused to approve the under¬ 
taking on appeal the day before, would not approve it then, 
and thereupon Judge Mattingly announced that he would 
cancel his approval, which he did and marked the under¬ 
taking “disapproved” and signed his name as shown on the 
undertaking. See affidavits of Judge Mattingly (page 
16-17), and Judge Kimball (page 17-18), of the record. 

The order for the writ of certiorari was prepared on 
July 24, 1920, and Mr. Hudson attempted to have it signed 
that evening but failed. Mr. Chief Justice McCoy signed 
the order Monday morning, July 26th, at his residence 
about 8:15 A. M. and before the petition therefor had been 
filed and docketed, as explicitly required by Rule 22 of the 
Supreme Court of the District. 
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The Municipal Court does not in any case issue of its 
own motion, a writ of restitution as claimed by counsel for 
appellant; when counsel for appellees on Monday, July 26, 
1920, at 9:45 A. M. was preparing the order for the writ 
of restitution the clerk of the Municipal Court stated that 
the writ would not be issued, as some one had telephoned 
that a writ of some kind had been issued by the Supreme 
Court, though it had not yet been served. The action of 
the clerk of the Municipal Court in refusing to issue the 
writ of restitution was without authority of law. 

The writ of certiorari was not in fact served on the clerk 
of the Municipal Court until 10:35 A. M., July 26, 1920, as 
shown by the transcript on appeal from the Municipal Court. 
See page 11 of record. The entry of service of writ of 
certiorari at (10:35 A. M.), precedes that of the entry of 
the order of restitution filed at 9:45 A. M. (See page 11 
of record). 

The motion to quash the writ of certiorari was filed Aug. 
6th, 1920, at the first hearing October 22nd, 1920, before 
Mr. Chief Justice McCoy. Counsel for appellees without 
objection by counsel for appellant, was granted leave to 
amend the first paragraph of the motion to quash the writ, 
making the appearance Special, an inadvertance in the 
original and also to correct the number of the rule, making 
the same 22 instead of 20 as stated. The stipulation (see 
page 20-21), of the record shows the character of the 
appearance, the number of the rule, the time at which the 
order for the writ of certiorari was signed, and the fact 
that it had been signed before the petition therefor had been 
filed and docketed. 

Thereafter, the final hearing on the motion to quash the 
writ of certiorari was referred to Mr. Justice Siddons. On 

November 22, 1920, he announced his decision, sustaining 

# 

the motion to quash the writ of certiorari, because the 
petition therefor had not been filed before the order for the 
writ was signed as required by rule 22. Appeal was noted 
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then and supersedes bond was fixed in the amount of Six 
Hundred Dollars bond to be submitted for approval Wed¬ 
nesday. November 24th, 1920, at 10 A. M., a stay being 
granted until that time before entry of judgment. On 
November 23rd, Mr. Hudson filed a motion for the issue 
of an alias writ, and argued the same on the .24th, this 
motion was also denied, judgment entered, and bond ap¬ 
proved. 

ARGUMENT 

✓ 

Point 1. 

Rule 22 requires that petition be filed and doeketed before 

order may be signed. 

The sole question argued on the consideration of the 
motion to quash the writ of certiorari, was on the applica¬ 
tion and binding force of Rule 22 of the Supreme Court, 
that rule is as follows: part one— 

“1—Petition to be verified.—Motions or applications for 
special remedial writs, such as writs of quo warranto, man¬ 
damus, certiorari, supersedias, etc., shall be heard by the 
circuit or criminal court or before one of the justices at 
chambers, but not until a petition, verified by affidavit, which 
shall be made by the applicant in cases of quo zvarranto and 
mandamus , and stating the grounds of the application, has 
been filed and docketed.” When the order for the writ of 
certiorari in the case at bar was signed, it was admitted at 
the time the motion was argued and so stated in the stipula¬ 
tion of counsel for both sides. See stipulation (R. p. 20), 
that the petition therefor had not been filed and docketed as 
recpiired by Rule 22. 

Rule 22 being in full force and effect it was the duty of 
counsel to comply strictly with the rule as written, there is 
no discretion vested in the justices of the Suprenfe Court, 
in respect to Rule 22. There can be no case in court to 
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which the rule can be applied until there has been filed and 
docketed a petition, motion or application for some one of 
the several writs mentioned in the rule, the filing of the 
petition is the foundation on which the application for the 
order for the writ is based. This court in the case of Dis¬ 
trict of Columbia vs. Roth 18 App. D. C., 547-551 (see 
page 551), quote with approval the rule as laid down in 
Thompson vs.-Hatch, 3rd Pick., 512, “But a yule of the 
court thus authorized and made, has the force of law, and 
is binding upon the court, as well as upon the parties to the 
action, and cannot be dispensed with to suit the circum¬ 
stances of any particular case.” This court has in a number 
of cases sustained various rules of the Supreme Court of 
this District. In the case of Murphy vs. Gould, 39 App. 
D. C., page 367, this court states the law to be, “These rules 
have ‘the force of law, and are binding upon the court, and 
upon the suitors, and those who represent suitors, they can 
not be dispensed with by the court to meet the hardship of 
a particular case/ and cases cited.” 

Point 2. 

Question of proper remedy not the question at issue. 

There is no merit in the appeal, no opinion was expressed 
by the trial justice as to whether certiorari was the proper 
remedy or not, as that question was not before the court on 
the first ground of the motion to quash the writ—the appear¬ 
ance being Special, as allowed by amendment by the court 
without objection by counsel for appellant and so stipulated, 
no objection can be urged at this time. See stipulation, page 
20-21 of record. 

Point 3. 

The Municipal Court did not lose jurisdiction. 

When the undertaking on appeal that was offered to the 
trial judge in the Municipal Court, July 23rd, 1920, it was 
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refused approval that action was binding on the other judges 
of the Municipal Court, Act of February 17, 1909, consti¬ 
tuting the Municipal Court, “and the act of each of said 
judges respecting the business of said court shall be 
deemed and taken to be the act of said court." This action 
of the trial judge was final and conclusive on the other 
judges of the Municipal Court and especially was it bind¬ 
ing on the representative of the appellant, the action there¬ 
for of Judge Mattingly, who at the time, being ignorant 
of the prior action of Judge Kimball, in attempting to vali¬ 
date the appeal, was in fact, null and void, and his action 
the next day after learning the facts, was proper and strictly 
within his rights. Had the case gone to the Supreme Court 
on appeal the ruling of the Supreme Court in the case of 
Cockrell vs. Clay, a case similar to this, would have re¬ 
quired the dismissal of the appeal on motion—as in that 
case the appeal was dismissed, although the bond had been 
refused approval by the trial judge because presented too 
late and then approved the same day by another judge who 
did not know that approval had been refused previously. 

The cases cited by counsel for appellant have no bearing 
on this case, no question of jurisdiction was involved in the 
hearing on the motion to quash the writ, and the record 
being in the court in accordance with the requirement of the 
writ of certiorari that had been issued, it would have been 
a futile thing to have issued an alias writ of certiorari and 
the motion for an alias writ of certiorari was properly over¬ 
ruled, the motion was irregular. 

The court in granting the motion to quash the writ of 
certiorari did not err, there is no discretion allowed to the 
justices of the Supreme Court under Rule 22, but a strict 
compliance is required—there must be a petition on file and 
docketed in the office of the clerk of the Supreme Court 
before an order for a writ of certiorari under that rule may 
be signed by one of the justices. 
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It is therefor respectfully submitted that the judgment 
appealed from should be affirmed with costs. 

. Respectfully submitted, 

R. T. Lang, 
Attorney for Appellees. 



